IN THE CIRCUIT COURT OF THE TENTH JUDICIAL CIRCUIT
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_________________________________________/
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v.

POLK COUNTY, FLA., a 

political subdivision of the State

 of Fla., and T. MIMS CORP., 



Defendants,

_________________________________________/

FINAL JUDGMENT ON T. MIMS CORP., MIMS, ALAFIA, LLC, MIMS INVESTMENT, LLC, and NICHOLS RANCH’S, LLC, SECOND AMENDED COMPLAINT AND FINAL JUDGMENT ON SUSAN MCDUFFIE, et al., COMPLAINT


THIS CAUSE came before the Court on the Second Amended Complaint filed on June 6, 2012 by T. MIMS CORP., MIMS/ALAFIA, LLC, MIMS INVESTMENT, LLC, and NICHOLS RANCH, LLC, (hereafter “MIMS”), against POLK COUNTY, FLA., a political subdivision of the State of Fla. (hereafter “POLK COUNTY”), and a Complaint filed on July 16, 2010 by SUSAN MCDUFFIE, et al. (hereafter “MCDUFFIE”), against POLK COUNTY and MIMS. This matter was tried before the Court from May 28, 2012 through June 15, 2012. The Court, having considered the testimony and evidence presented, arguments of counsel, applicable law, and otherwise being fully informed in the matter, makes the following findings of fact and law:

OVERVIEW OF THE FACTS
1. MIMS was permitted by the Polk County Board of County Commissioners (hereafter “BoCC”) to build a landfill and extensive recycling facilities on only 800 of 1741 acres that MIMS owns near Mulberry, Florida. The BoCC imposed numerous conditions on the facility, including but not limited to a recycling percentage mandate, a “garbage through the front door” tonnage per day limitation, and restricted certain landfill types and accessory uses (e.g. soil storage and composting) only to the 800 acres. Upon “consistency with the Polk County Comprehensive Plan (hereafter “Comprehensive Plan”)” and constitutional grounds, MIMS wants the contested conditions removed. MIMS argued the conditions impose such prohibitive costs and unachievable objectives that the facility cannot be built and operate successfully. Furthermore, local residents (i.e. MCDUFFIE) do not want the facility built near their communities at all. POLK COUNTY argued that the BoCC’s permission with conditions represents a legal and constitutional balance of interests between all concerned parties.
PERTINENT FACTS
MIMS owns 1,741 acres of real property with a land use designation of phosphate mining (“PM”). MIMS intends to develop the real property as a Class I landfill, Class III landfill, and a Construction and Demolition (hereafter “C&D”) landfill, extensive recycling and material recovery facilities (hereafter “MRFs”), and various ancillary uses (hereafter collectively “MIMS Project”). MIMS applied to POLK COUNTY to amend the real property's land designation from PM to ultimately Institutional-2 to legally accommodate the development of the MIMS Project. MIMS submitted a conditional use application, comprehensive plan amendment application, and a sub-district map amendment application (hereafter collectively “Applications”) for a Level Four review as outlined in sections 903 and 907 of the Polk County Land Development Code (“LDC”). See generally Pls.’ Trial Ex. 15 (case no. CPA 10A-03, titled “Level Four Land Development Code, Comprehensive Plan Amendment Application”); Pls.’ Trial Ex. 17 (case no. LDC 09D-04, titled “Application for a Level Four Land Development Code Sub-District Reclassification Institutional-1 to Institutional-2”); Pls.’ Trial Ex. 18 (case no. CPA 09-17, titled “Application for a Level Four Conditional Use”).  
POLK COUNTY’s Long Range Planning Division staff (hereafter “Staff”) and Polk County Planning Commission (hereafter “PC”), after review of the MIMS Project plans, initially approved the Applications but Staff later withdrew approval of revised plans of the MIMS Project. Staff also submitted Polk County Development Review Committee Staff Reports for consideration. The MIMS Project came before the PC on December 7, 2009 for recommendation of approval, approval with conditions, or denial. The PC recommended approval with conditions. See generally Pls.’ Trial Ex. 40A, Dec. 7, 2009 Polk County PC Public Meeting Tr., vols. I & II, at 317:9-318:25, 348:8-350:22. 
The MIMS Project was considered by the BoCC on February 18, 2010 and June 3, 2010, at which numerous members of the public voiced opposition thereto. At the February 18, 2010 hearing, the BoCC divided the 1,741 acres of real property into two parcels. Eight hundred acres (hereafter “800-acre tract”) were re-designated as Institutional-2. The remaining 941 acres (hereafter “941-acre tract”) would continue to remain designated as PM. See Pls.’ Trial Ex. 50, Feb. 18, 2010 Polk County BoCC Public Meeting Tr., vols. I & II, at 329:12-330:2, 365:1-365:23, 375:8-377:24. Prior to June 3, 2010, MIMS revised the site plan for the MIMS Project, adjusting to the reduced 800-acre tract. MIMS voluntarily placed the recycling facilities and MRFs onto 223 acres within the 800-acre tract, identified as “Area A.” Contested ancillary uses and the Class III and C&D landfills were placed on the 941-acre tract, identified as “Area B” and “Area D.”  See Def.’s Trial Exs. 78 & 171 (revised site plan and binding site plan maps of the MIMS Project). On June 3, 2010, the BoCC finalized partial approval of the Applications and the MIMS Project, imposing numerous conditions thereon. The BoCC approved the 800-acre tract but not “Area B” and “Area D.” The Class III and C&D landfills and contested ancillary uses were restricted to the 800-acre tract. See Pls.’ Trial Ex. 56, June 3, 2010 Polk County BoCC Public Hearing Transcript, vols. I. & II, at 376:24-377:9, 384:8-384:19, 389:9-442:23. The Board's partial approval of the MIMS Project was memorialized in the Order Partially Approving and Partially Denying CPA 10A-03, 09D-04, and CU 09-17 (hereafter “Order”). See Def.’s Trial Ex. 200 (Order).

2. The BoCC Order, granting approval for the MIMS project, was, in fact, grand in scope. The Court recognizes that the specifics of the overall Project are still opaque. At this point, there is no operational plan which delineates how the project will be implemented nor how it will evolve. The concept is visionary and commendable. If largely successful, the environmental effects alone could change the current system of dumping waste onto a huge pile with the hope it will one day decay to a process where raw materials are harvested and repurposed into a new product or raw material. This design must be given a realistic opportunity to be realized. 

BoCC was concerned the MIMS Project would secure land designation charges, thereby greatly increasing the value of the property, and that property would then be sold at a substantial profit. The concern is legitimate. However, Mr. Mims, the owner of MIMS testified under oath that this was not a bait and switch scheme. The Court accepts this attestation. The BoCC meetings were highly political as evidenced by the fact that a competing waste management corporation funded a portion of the MCDUFFIE litigation costs, provided anti project t-shirts to disinterested citizens, and transported and paid the citizens to attend the meeting. Testimony indicated that there were communications between POLK COUNTY employees and opponents of the MIMS Project that, arguably, demonstrate cooperation to thwart approval of the MIMS Project. On its behalf, MIMS had numerous contacts with commission members, sponsored local community events in the name of the MIMS Project and engaged in a sophisticated media campaign. This was the political environment faced by the BoCC. 

3. MIMS’ Second Amended Complaint contains four remaining counts. Under Count I, MIMS challenged the Order, which imposed thirty-one conditions, including but not limited to contested ancillary uses being restricted to the 800-acre tract. MIMS contends that nine contested conditions are not consistent with the Polk County Comprehensive Plan pursuant to section 163.3215, Florida Statutes (2013). The nine contested conditions are Conditions One, Two, Five, Six, Twenty, Twenty-One, Twenty-Four, Twenty-Five, and Thirty. In Count II, MIMS alleged substantive due process violations under Article IX, Section 1, of the Florida Constitution. MIMS argued that BoCC’s imposition of the contested conditions were arbitrary, capricious, and not rationally related to legitimate general welfare concerns. In Counts III and IV, MIMS alleged equal protection violations under 42 U.S.C. §§ 1983 and 1988 (2013) and the U.S. Constitution. MIMS argued that  BoCC’s imposition of conditions treated the MIMS Project differently, without a rational basis, from similarly situated solid waste facilities such as the North Central Landfill (“NCLF”), Polk County, Florida.  

The Court previously granted summary judgment in favor of POLK COUNTY as to MIMS’ fifth claim, a Bert Harris claim under section 70.001, Florida Statutes (2013), pursuant to the April 30, 2013 Order Granting in Part and Denying in Part Defendant’s Motion for Summary Judgment.

Local residents opposed to the MIMS Project joined together and filed an action (case no. 2010-CA-006077) to stop implementation of the MIMS Project. In their Complaint, MCDUFFIE alleged that the Order in its entirety, authorizing the MIMS Project in any form, was not consistent with the Comprehensive Plan pursuant to section 163.3215.

Per the October 4, 2010 Order Consolidation Actions, MIMS’ case no. 2010-CA-006058, and the MCDUFFIE’S case were consolidated. 

4. POLK COUNTY maintains NCLF, which covers 2,200 acres and has MRFs. NCLF was established in 1974 prior to the existence of the Polk County Comprehensive Plan, Polk Cnty., Fla., §§1.100-4.308 (effective Dec. 1, 1992), and LDC, Polk Cnty., Fla., §§ 101-908 & ch. 10 Definitions (effective Sept. 1, 2000). NCLF's current land use designation under the LDC is Institutional-2, the only land use designation permitting a landfill with Class I cells. See LDC, § 204(C)(10), Table 2.1, & ch. 10 (defining “landfill”). Expansion of NCLF has progressed in phases. Each phase has obtained POLK COUNTY's approval in accord with the Comprehensive Plan and LDC. Prior to Phase One, POLK COUNTY operated approximately 100 to 180 unlined acres which are now closed. Phase One and Two consisted of approximately forty-five acres each that are inactive but not closed. Phase Three is an active, Class I (i.e. household garbage) fifty-nine acre cell with associated facilities. The BoCC approved Phase Three on August 10, 2005. Phase Three underwent a Level Four review and is subject to two conditions.  See Pls.' Trial Ex. 520 (Polk County Development Review Committee Staff Report for NCLF's Phase Three expansion); Def.'s Trial Ex. 8 (statement of BoCC's approval of Phase Three expansion); Def.'s Trial Ex. 9 (BoCC's Aug. 10, 2005 meeting minutes). Phase Four is an approved but not yet active expansion of three Class I cells with associated facilities, totaling approximately 434 acres. The BoCC approved Phase Four on August 23, 2011. Phase Four underwent a Level Four review, and is subject to two conditions. See Pls.' Trial Ex. 607C “Mims 1.310(b)(6) Exhibits,” at Ex. 46 (Polk County Development Review Staff Committee Staff Report for NCLF's Phase Four expansion); Def.'s Trial Ex. 214 (BoCC's Aug. 23, 2011 meeting minutes); see also Trial Tr., Direct Examination of Dennis Davis, at 22:15-24:19, June 5, 2013; Trial Tr. Direct Examination of Allen Choate, 8:01-9:23, 34:10-35:15, June 4, 2013. 

5. Throughout litigation of this case, the terms “ancillary” and “accessory” were used interchangeably by the Parties, and, therefore, said terms are interchangeable within this Order. 

6. A Glossary of Terms is attached as Exhibit “A,” identifying pertinent terms and acronyms used by the Court in this Final Judgment.
COUNT I 

CONSISTENCY WITH THE COMPREHENSIVE PLAN CLAIM
STANDARD OF REVIEW  UNDER § 163.3215, FLA. STAT. (2013)

7. The Court reviews de novo the Order's consistency with the Comprehensive Plan under Count I of the Second Amended Complaint. See Fla. Stat. § 163.3215(3) (2013) (“Any aggrieved or adversely affected party may maintain a de novo action for declaratory, injunctive, or other relief against any local government to challenge any decision of such local government granting or denying an application for, or to prevent such local government from taking any action on, a development order, as defined in s. 163.3164,…which is not consistent with the comprehensive plan adopted under this part.”); Pinecrest Lakes, Inc. v. Shidel, 795 So. 2d 191 (Fla. 4th DCA 2001) (“Specifically, we concluded that section 163.3215 required de novo consideration in the trial court on the consistency issue…‘the . . . language in the statute . . . provides only for a suit or action clearly contemplating an evidentiary hearing before the court to determine the consistency issue on its merits in the light of the proceedings below but not confined to the matters of record in such proceedings.’ (quoting from Gregory v. City of Alachua, 553 So. 2d 206, 211 (Fla. 1st DCA 1989) (Wentworth, J., dissenting))”).
8. The Court must consider whether the Order is consistent with the Comprehensive Plan. Thus, statements and actions of any concerned party that took place prior to the Order are not relevant. The plain language of section 163.3215(3) provides that a development order is reviewed for consistency with the Comprehensive Plan. In the instant case, the Order is the development order at issue. Pursuant to sections 163.3164(15) & (16), Florida Statutes (2013), a development order is a development permit that includes “any...zoning permit…rezoning… variance, or any other official action of local government having the effect of permitting the development of land.” See generally Lake Rosa & Lake Swan Coalition, Inc. v. Board of County Commissioners, 911 So. 2d 206 (Fla. 5th DCA 2005) (The county altered the property’s land use designation after a property owner’s building plans were approved but before the property owner actually obtained the requisite permits, including a building permit. The trial court found that application for the building permit was the operative event and therefore, the earlier land use designation applied. The appeals court found that the later issued building permit itself was the operative event. The building permit was a development order under sections 163.3215 and 163.194. “It is government action on a development order rather than application for such an order that triggers application of section 163.3215(1).”)

MIMS’ STANDING

9. The Court rejects POLK COUNTY’s argument that MIMS, the owner of the real property upon which the MIMS Project is situated, does not have standing under section 163.3215. The Court finds that MIMS does have standing per the statute. Section 163.3215(2) provides that the “term 'aggrieved or adversely affected party’ means any person or local government that will suffer an adverse effect to an interest protected or furthered by the local government comprehensive plan…The term includes the owner, developer, or applicant for a development order. (emphasis added).” 

10. By the plain language of the statute, MIMS, as the owner or applicant or developer contesting the conditions imposed by the Order (i.e. development permit/order), is an aggrieved or adversely affected party under section 163.3215. See Bush v. City of Mexico Beach, Fla., 71 So. 3d 147 (Fla. 1st DCA 2011) (“[Concerning a] lot split application...The City Council, however, voted to table the Bushes' application for future consideration...Upon motion of the City, the circuit court dismissed the amended petition based upon the City's argument that the Bushes had failed to timely file a separate action pursuant to section 163.3215, Florida Statutes (2009), to challenge the City's determination that their lot split application was inconsistent with the City's Comprehensive Plan...While it is correct, as the City argues, that, consistency issues must be raised in an action filed pursuant to section 163.3215,....”). 

MANDATORY RECYCLING PERCENTAGE MANDATE
11. Condition One of the Order mandates that the solid waste received by the MIMS Project be recycled, reused or remanufactured at a rate of 60% during the construction of the first sixty acre cell. This is a mandatory prerequisite for approval to commence construction of a second cell. During construction of the second cell, the MIMS Project must recycle at a rate of 65% before moving onto the next cell. The MIMS Project must recycle at a rate of 70% during the construction of the third cell. Again, failure to do so precludes moving onto the fourth cell which bears a 75% recycling rate. Thereafter, MIMS must recycle a minimum of 75% of the waste received by the MIMS Project. Condition One also includes reporting requirements. See Def.’s Trial Ex. 200, at 5.

12. The Court finds that the recycling percentage mandate in Condition One is not consistent with Objective 3.103-B of the Comprehensive Plan. See Comp. Plan, § 3.103 (“Polk County shall comply with the requirements of the State of Florida Solid-Waste Management Act of 1988, as may be amended.”). 

13. Section 62 of the Solid-Waste Management Act of 1988 provides: “Use of private services in solid waste management. -- in providing services or programs for solid waste management, local governments and state agencies should use the most cost-effective means for the provision of services and are encouraged to contract with private persons for any or all of such services or programs in order to assure that such services are provided on the most cost-effective basis. Notwithstanding any special or general law to the contrary, no county or municipality shall adopt or enforce regulations that discriminate against privately owned solid waste management facilities because they are privately owned. However, nothing in this section shall interfere with the county's or municipality's ability to control the flow of solid waste within its boundaries pursuant to this chapter.” See 1988 Fla. ALS 130 (emphasis added). Section 62 is memorialized as Statute 403.7063, Florida Statutes (2013). 

14. Section 403.703(33), Florida Statutes (2013), defines "solid waste disposal facility" as “any solid waste management facility that is the final resting place for solid waste, including landfills and incineration facilities that produce ash from the process of incinerating municipal solid waste.” Both NCLF (a public facility) and the MIMS Projects (a private facility) are solid waste facilities. Landfills are the primary components of both entities. The Court does recognize that the MIMS Project intends to have a greater recycling component than NCLF currently possesses. See Trial Tr., Ana Wood Direct Examination, at 223:15-224:14 (Ms. Wood testified that both the MIMS Project and NCLF are solid waste facilities wherein a Class I landfill is the primary component.), June 7 & 10, 2013.

15. The Court rejects POLK COUNTY’s argument that recycling, not the landfill, was the primary component of the Applications relative to the MIMS Project. It is clear to the Court that the landfill is the primary component, and, while MIMS emphasized the recycling component, both the PC and the BoCC were informed that the landfill was primary. See Pls.’ Ex. 97, at 1-5 (June 3, 2010 Polk County Development Review Committee Staff Report, “This revised request is for a...Class I Solid Waste landfill...Class III Construction Debris Landfill with...accessory Materials Recovery Facilities and ancillary manufacturing facilities....”); Def.’s Trial Ex. 200 (Order, “This conditional Use approval is for...Class I Solid Waste Landfill, a Class III Landfill, and a Construction and Demolition debris (C & D) landfill, and ancillary resource recovery (a.k.a. Recycling) facilities….”); Pls.’ Trial Ex. 56, June 3, 2010 BoCC Public Hearing Tr., vols. I & II, at 7:12-7:22 (Erik Peterson states “The proposed uses are Class I landfill, a Class III landfill, accessory recycling and manufacturing facilities....”), 144:7-145:13 (Erik Peterson points out that the definition of landfill makes recycling an accessory use.), 305:8-305:18 (County Attorney Michael Craig states “I would say at least 50 times, has said this is a recycling facility. And his statement is contrary to what's been applied for from the standpoint of the recycling facilities as ancillary use or an accessory use. Really its legally troubling to me...This is a landfill with a recycling facility as an accessory use....”), 377:22-378:6 (Commissioner Reed, while discussing whether certain areas of the MIMS Project should be industrial versus institutional, noted that “while it's a recycling facility, it's also ancillary to a landfill.”), 381:21-382:6 (Ms. Fredrick informed the BoCC that “you're approving a landfill [i.e. the MIMS Project] which will allow ancillary uses.”).

16. The recycling percentage mandate does not allow for any flexibility without seeking a formal modification of the Order. If the MIMS Project recycles at a rate of 59% relative to the first cell, the entire MIMS Project could be terminated. The Court finds that the recycling percentage mandate imposes unreasonable risk to the future of the enterprise and imposes a tremendous burden which is unfairly prejudicial to the MIMS Project under section 403.7063. See Pls.’ Trial Ex. 56, June 3, 2010 BoCC Public Hearing Tr., vols. I & II, at 104:6-104:22 (While negotiating with the BoCC over recycling percentage mandates, Mr. Mims stated “It’s not that we don’t still have our eyes on the ball with the 75 percent recycling, but you cannot spend this amount of money and have you hit 59 one year and you’re at 68 the next year, you cannot have that trip you out of a default for a 35 million dollar facility.”).

17. Record evidence reflects that no solid waste facility in Polk County, in the state of Florida, nor in the entire Northeastern United States, bears a recycling percentage mandate, let alone one that is 60% or higher. Upon direct examination, POLK COUNTY’s witness Thomas Ramsey, a professional engineer with Geosyntec Consultants, stated that a recycling percentage mandate is not common. See Trial Tr., Mark Talbot Direct Examination, at 72:14-72:16 (While only a MRF, the BoCC did not impose a recycling percentage mandate onto a competitor's Lakeland, Florida, MRF.), June 3, 2013; Trial Tr., Timothy G. Townsend Cross Examination, at 46:5-48:12 (Mr. Townsend is not aware of any other comparable facility within the state of Florida that bears a mandatory recycling rate, let alone a 75% mandatory rate.), June 7, 2013; Trial Tr., Thomas Bruce Ramsey Cross Examination, at 12:9-14:20, 20:22-20:25, 34:23-35:3 (In discussing landfills, transfer stations, and MRFs that he has been associated with, even out of the state of Florida, Mr. Ramsey noted that no facility he was associated with had a mandated recycling condition. He is not aware of any comparable facility in Polk County having a mandatory recycling rate except the MIMS Project), June 14, 2013; Pls. Trial Ex. 605, Wayne D. Defeo Depo, at 59:5-59:23, 63:5-66:19, 68:1-70:24, Jan. 15, 2013 (Mr. Defeo stated that, for all the out-of-Florida solid waste facilities he was associated with, no facility had a mandatory recycling rate. While New Jersey had a mandatory recycling rate, said rate was not applied as per individual facility.).

18. Furthermore, record evidence reflects that, at best, NCLF's recycling rate is less than 35%. The evidence presented at trial established that current recycling rates of facilities within the state of Florida fall well below the initial 60% recycling percentage mandate imposed upon the MIMS Project. MIMS' witness Edward Sparks, former Polk County recycling coordinator, stated that a 30% recycling rate was realistically achievable but a 75% recycling rate was not realistically achievable. Furthermore, Mr. Sparks noted that, at best, Polk County's 2010 recycling rate was in the high twenties. See Pls.’ Trial Ex. 40A, Dec. 7, 2009 PC Public Hearing Tr., vols. I & II, at 262:12-262:22 (Brook Stayer stated that curbside recycling in Polk County is between 19% and 25%.); Pls.' Trial Ex. 50, Feb. 18, 2010 BoCC Public Meeting Tr., vols. I & II, at 357:21-358:7 (While discussing the recycling percentage mandate’s format, a commissioner noted that he had been advised by a Californian environmental specialist that California is only reaching a 35% recycling rate, Polk County’s recycling rate is less than 30%, and to achieve a 60% recycling rate is “extremely labor-intensive.”); Trial Tr., Timothy G. Townsend Cross Examination, at 18:15-19:4 (While differentiating landfills from “overall operations,” Mr. Townsend stated “it's the overall operation that does the recycling, and I would imagine that probably those do not recycle at 75 percent...75 percent of waste coming into a facility like that [to be recycled], that would be-that would be a high number.”); Trial Tr., Timothy G. Townsend Cross Examination, at 47:12-47:17 (Mr. Townsend understands that NCLF's recycling rate, at best, is between 25%  and 35%, depending on what factors are assessed.); Pls.’ Trial Ex. 606, Brook Stayer Depo., at, 28:18-29:15 (Discussed that achieving a 75%  recycle rate “would be very expensive and very difficult.”), Oct. 2, 2012; Pls.' Trial Ex. 604, Richard Petrus Depo., at 91:11-93:21 & Ex. 8, Jan. 15, 2013 (Drawing from either 2009 or 2010 data from Florida' s Municipal Solid Waste Report for Class I waste, for example, Polk County received 2,476 tons per day with a 24.3% recycle rate. Hardee County received sixty-three tons per day with a 12.8% recycle rate. Hillsborough County received 5,524 tons per day with a 42% recycle rate. Highlands County received 222 tons per day with a 12.1% recycle rate. Lake County received 893 tons per day with a 24.9% recycle rate, Osceola County 832 tons per day with an 11.6% recycle rate. Pasco County received 2,008 tons per day with a 21.5% recycle rate. Pinellas County received 4,686 tons per day with a 32.2% recycle rate. Putnam County received 255 tons per day with a 30.5% recycle rate.); Pls.' Trial Ex. 56, June 3, 2010 BoCC Public Hearing, at 181:18-181:25 (A competitor to MIMS noted that “Polk County landfills' current recycling rate is at 28 percent.”).

19. At best, record evidence demonstrated only a tenuous and indistinct expectation that technological advances exist or will exist to make 60% to 75% recycling rates cost effective by the time the MIMS Project is mandated to achieve them. See Trial Tr., Timothy Townsend Direct & Redirect Examinations, at 47:23-48:12 (After discussing the prior seventy-five (75) years of recycling technological advances, Mr. Townsend stated “And if you were to try to then follow that time-frame 75 years from now, it's hard to imagine that we would still be putting things in landfills in a similar fashion. And I would expect that the technologies for recycling would be much more advanced... [asked by counsel] [W]ould you estimate that a 75-percent recycling rate would be much easier to achieve 75 years from now , in 2088?...[Mr. Townsend answers] I would expect so, yes.”); Trial Tr., Timothy G. Townsend Cross Examination, at 22:7-22:20 (“Yeah, I would expect , as technology improves and increases, all facilities, all municipalities will have an easier time getting to 75 percent.”);Trial Tr., Timothy G. Townsend Cross Examination, at 86:1-86:25 (“[I]ncreasing the C&D debris recycling to 75 percent, I think you can institute recycling policies to get to 50 percent. That wouldn't be tremendously difficult. I'm not saying it would be easy. To get to 75 percent is another pretty big leap. You would have to really put in some more aggressive policies.”).

20. Finally, the Court recognizes that, to achieve a 60% mandatory recycling rate, the costs will be substantial and potentially prohibitive. This mandate discriminates against the MIMS Project. No other comparable solid waste facility is subject to such a requirement that necessitates exorbitant expenditures. See also Trial Tr., William Thomas Mims Direct Examination, at 124:21-125:5 (Mr. Mims discusses the general increased cost associated with mandated recycling, “not cost effective.”); Trial Tr., Ana Wood Direct Examination, at 254:16-255:3 (While opining that all contested conditions place the MIMS Project at a competitive disadvantage, Ms. Wood opined that the recycling percentage mandate likewise places the MIMS Project at a competitive disadvantage.); Pls.' Trial Ex. 56, June 3, 2010 BoCC Public Hearing Tr., at 181:18-181:25 (A competitor to MIMS noted that “Polk County landfills' current recycling rate is at 28 percent. The reason why it is only at 28 percent and not higher is because this is the highest recycling rate that is cost-effective with the market price of materials. To think that he is going to be recycling more that this is absurd.”); Pls.’ Trial Ex. 606, Brook Stayer Depo., at 125:25-126:2 (Mr. Stayer believes that a 75% recycling rate is not “economically feasible.”), Oct. 2, 2012, at 150:22-153:24 (Mr. Stayer stated that recycling rates past 40% is not profitable.), Nov. 1, 2012; Pls.’ Trial Ex. 605, Wayne D. Defeo Depo., at 59:5-59:23, 63:5-66:19, 68:1-70:24 (Mr. Defeo opined that a 60% mandatory recycling rate is a great economic liability, even “effectively a death knell to a potential operation and could severally negatively impact the economics of an operation...giving a government entity the power to shut a facility down if it's not achieved.” Mr. Defeo noted that natural disasters can negatively impact a facility's recycling rate.).

CONTESTED ANCILLARY USES TO BE PLACED ON 941-ACRE TRACT

21. Condition Two provides for the “Binding Site Plan” of the MIMS Project; a site plan of the 800-acre tract with “Area A,” “Area C,” the C&D and Class III landfills, and contested ancillary uses thereon.  Furthermore, Condition Two provides “any modification to…ancillary use areas shall constitute a Major Modification to this approval an require a Level Four Review before the Planning Commission and Board of County Commissioners.” See Def.’s Trial Ex. 200, at 5; Def.’s Trial Ex. 171 (binding site plan map). 

22. The Court finds that recycling facilities and MRFs associated with the MIMS Project are not a contested ancillary/accessory uses to be placed on the 941-acre tract. See Trial Tr., William Thomas Mims Direct Examination secs. 2 & 3, at sec. 2, 218:18-220:24, May 29 & 30, 2013 (Mr. Mims discussed, for the MIMS Project' revised site plan, that the MRFs were placed on the 800-acre tract and the remaining (i.e. contested) ancillary uses were placed on the 941-tract. Mr. Mims identified the remaining ancillary uses as “soil piles...utilized for soil removal… composting activities...retention pond areas...educational facility...emergency storm water debris area...the nursery.”), sec. 3, 86:1-87:9 (Mr. Mims again identified the contested ancillary uses as storm water, emergency debris area, composting, nursery, retention ponds, and soil removal.); Pls.’ Trial Ex. 56, June 3, 2010 BoCC Public Hearing Tr., vols. I & II, at 74:13-75:11 (In discussing what acreage remains PM versus Institutional-2, Mr. Mims stated that “The 800 with an Institutional 2 with the 527-Class I facility, and the recycling facilities, will work as submitted to DCA…The 1700 acres with stay as phosphate mining. We do want to utilize those [PM] areas for nurseries, for educational facilities, for access, employee an emergency access off of Highway 37.”).

23. The Court will first determine which ancillary uses may be located on the 941-acre tract. The Court will then consider MIMS argument that it was granted a permit to place Class III and C&D landfills on the 941-acre tract.  

24. First, the Court finds that contested ancillary/accessory uses at issue include storm water runoff, retention ponds, composting, plant nurseries, and soil storage and removal for on-site use. The Court finds that MIMS is entitled to place these ancillary uses on the 941-acre tract as a matter of right under the LDC. The Court finds that Condition Two is not consistent with Objective 2.101-A of the Comprehensive Plan to the extent that Condition Two prohibits or limits MIMS’ right to place the contested ancillary uses on the 941-acre tract  in accordance with this Order. See Comp. Plan, § 2.101 (“Objective 2.101-A: Polk County will manage future growth and land development by implementing and enforcing the Land Development Regulations for properties within the unincorporated areas of the county; by enforcing and strengthening existing regulations;….(emphasis added).”); see also LDC, § 102 (“This ordinance [the LDC itself] is enacted pursuant to the requirements and authority of: Chapter 163, Florida Statutes…and specifically Section 163.3202, F.S., Land Development Regulations….”); Fla. Stat. § 163.3202(1)-(2) (2013) (“[E]ach county and each municipality shall adopt or amend and enforce land development regulations that are consistent with and implement their adopted comprehensive plan…”); Fla. Stat. § 163.3164(26) (2013) (defines “[l]and development regulations”); Fla. Stat. § 163.3201 (2013) (Adopting and enforcing a land development code implements a comprehensive plan.); Keene v. Zoning Board of Adjustment, 22 So. 3d 665 (Fla. 5th DCA 2009) (“Therefore, chapter 163 further requires that comprehensive plans be implemented by the ‘adoption and enforcement’ of local regulations or land development codes....”); Citrus County, Fla. v. Halls River Development, Inc., 8 So. 3d 413 (Fla. 5th DCA 2009) (“The land development code is the document that implements the comprehensive plan.”). 

25. The Court accepts MIMS’ argument that sections 205 and 206 of the LDC in conjunction with the definition of “use, ancillary/accessory” under chapter 10 of the LDC provides that contested ancillary uses can be placed on the 941-acre adjacent tract. Section 205 of the LDC provides that “[t]he permitted and conditional uses for the standard land use districts are prescribed in Table 2.1.” Section 206 of the LDC provides “[a]ccessory uses are permitted in conjunction with the primary use in all land use districts. Accessory uses are those land use that are incidental and subordinate to the primary use of the property (see table 2.1 for a list of primary land uses allowed per district).” Under chapter 10 of the LDC, “use, ancillary/accessory” is defined as  “[a] use which… Is clearly incidental to, customarily found in association with, and serves a principal use…Is subordinate in purpose, area, and extent to the principal use served…Is located on the same lot as the principal use, or on an adjoining lot in the same ownership as that of the principal use…and is not the principal use.” (emphasis added)). 

26. Under  Table 2.1 of the LDC, permitted uses for Institutional-2 land use designation includes a “childcare center,” “farming general,” “government facility,” “Lodges and Retreats, Private,” “Recreation, Active…High Intensity…Low Intensity,” “School, High…Leisure/ Special Interest…Technical/Vocational/Trade…Training…University/College,” “Utilities, Class I…Class II,” and “landfills, Construction Debris.”  Permitted uses for PM land use designation includes “Animal Farm, Intensive,” “Gypsum Stack,” “Animal Farm, Small, Specialty,” “Aquiculture,” “Dairies,” “Livestock Sale, Auction, “Nurseries and Greenhouses, “and “Institutional Campground.”  See also BMS Enterprises, LLC v. City of Fort Lauderdale, 929 So. 2d 9 (Fla. 4th DCA 2006) (“ The City's land development regulations (LDR) follow a pattern of dividing the allowable kinds of development permitted in specific development districts into two headings: those that are ‘permitted uses’ and those that are ‘conditional uses.’ For our purposes, the essential difference between permitted uses and conditional uses is that a permitted use is the primary or only use in a qualifying development and will be allowed as a matter of right upon compliance with all other ordinances. In contrast, a conditional use may be utilized only secondarily to a permitted use and is subject to some discretion of the City as to whether or how such a conditional use might be allowed on a given parcel.”). 

27. First, certain accessory uses are permitted principle uses or their associated ancillary uses on the 941-acre tract because the 941-acre tract is designated PM.

28. Second, for ancillary uses of an Institutional-2 land use designation/landfill, the Court finds MIMS' interpretation most reasonable considering the disputed ordinances as a whole and in a reasonable and holistic manner. Section 206 permits the use of accessory uses in conjunction with principal uses. If such accessory uses were restricted solely to the lot of a particular land use designation (i.e. the 800-acre tract), it is illogical to define accessory uses to also include those on an adjoining lot in the same ownership as that of the principal use. Such a definition appears logical if, under section 206, the terms “in all land use districts” was reasonably interpreted not as a restriction but merely a general statement that section 206 applies to all land use districts rather than specific land use districts. See Arbor Properties, Inc. v. Lake Jackson Protection Alliance, Inc., 51 So. 3d 502 (Fla. 1st DCA 2010) (After citing Fla. Stat. § 163.3194(4)(a) (2013) (“A court, in reviewing local governmental action or development regulations under this act, may consider, among other things, the reasonableness of the comprehensive plan, or element or elements thereof,….”), the appeals court found that “the trial court's order incorrectly reviewed the development order and the Plan by neglecting to consider the ‘reasonableness of the comprehensive plan, or element or elements thereof.’ By reviewing the applicable provisions of the Plan as a whole, the most reasonable and holistic interpretation, based on both the text and the synthesis of the document, we have no doubt that the development order is consistent with the Plan.” (emphasis added)). 

29. Furthermore, the Court finds that record evidence supports MIMS’ argument that contested ancillary uses may be placed on the 941-acre tract, including testimony from POLK COUNTY’s own expert witnesses. See Pls.’ Trial Ex. 56, June 3, 2010 BoCC Public Hearing Tr., vols. I & II, at 145:21-146:6 (Erik Peterson stated that “the recycling needs to be associated with the landfill. Now, when it comes to accessory uses, they don't necessarily need to be on the same property, they can be on adjacent property, but it's been staff's interpretation in the past judicial decisions that if you have a primary use in a district, all its accessories need to also be in that district as well. So we would say that the recycling has to be in the Institutional 2 district with the landfill in order to be accessory to it.”); Trial Tr. Ethel Hammer Direct Examination, at 126:14-127:10 (Ancillary uses permitted on the 941-acre tract include storm water ponds, excavation, “maybe borrow pits,”  “soil material...soil removal and storage,” access roads, and plant nurseries.), June 14th & 15th, 2013; Trial Tr., Erik Peterson Cross-Examination, at 64:11-67:2 (Eric Peterson believes storm water ponds, plant nursery, soil storage and removal, composting and mulching can be placed on the 941-acre tract.), June 6, 2013; Trial Tr., Ana Woods Direct Examination, at 212:18-214:1, 215:22-216:2 (Ms. Wood noted that ancillary uses of a Class I landfill includes a scale house, retention ponds, roads, recycling facilities, soil excavation and storage, plant nursery operations, and composting. Ms. Wood viewed ancillary uses as “supportive of the primary operation”).

30. The Court further specifically finds that composting is an ancillary use of intensive animal farming, a principle use permitted on the 941-acre tract because it is designated PM. Composting is not defined in the LDC. The Court accepts MIMS’ argument that comparable Florida regulations are instructive and useful in interpreting authority for a particular ancillary use. Composting is indeed an ancillary use of intensive animal farming. See sec. 62-701.200(76), F.A.C. (2013) (“Normal farming operations” is defined to include “the production and preparation for market of poultry, livestock, and associated farm products...Included are...composting...of organic agricultural waste, manure, and material solely derived from agricultural crops.”); sec. 62-709.305(2)(a)-(e), F.A.C. (2013) (“Normal farming operations...considered normal farming: (a) composting...of wastes [of varying types]....”). The Court may “ 'look to similar statutes, the common law, and common sense to aid in the interpretation' of the undefined terms.” See Place St. Michel, Inc. v. Travelers Property Casualty Company of America, 2007 U.S. Dist. LEXIS 26681 (S.D. Fla.) (Federal court looked to Florida statute as an instructive guide to help define “residential coverage” in an executive order.); Grohs v. State, 944 So. 2d 450 (Fla. 4th DCA 2006) (“[I]n the absence of such definition, this Court looks to their plain and ordinary meaning, whether expressed in a dictionary or similar statutes.”); see also Carrier v. Salt Lake County, Utah, 104 P.3d 1208 (Utah 2004) (A zoning ordinance allowed for the conditional use of “mineral extraction and processing.” This ordinance does not list “gravel pits.” The party argued that the term “mineral extraction” encompassed the term “gravel pit operations.” As part of the court's reasoning, the court found instructive that a comparable statute specifically excluded “sand, gravel, and rock aggregate” from the definition of “mineral deposit.” The court found that “mineral extraction” does not encompass “gravel pit operations.”). 

31. In accord with the Court’s findings above, MIMS’ right to locate the contested ancillary uses on the 941-acre tract is allowed in that (1) the use is a permitted principle use or its associated ancillary use under Table 2.1 for PM land use designation or (2) it is an ancillary use associated with a permitted principle use for an Institutional-2 land use designation that is permitted because the 941-acre tract is an adjoining lot under MIMS’ common ownership. 

32. As a final note, throughout this trial and the entirety of the instant action before the Court, MIMS expressed confusion as to POLK COUNTY’s position regarding the above issue. MIMS insisted that POLK COUNTY has either reversed itself or remained vague as to its position. POLK COUNTY has insisted that its position has been consistent. Regardless of prior confusion, the Court, as a further independent basis, finds POLK COUNTY’s final comments support the Court’s conclusion above that contested ancillary uses can be placed on the 941-acre tract. In its written Closing Argument, filed July 9, 2013, referencing their trial exhibit no. 367, POLK COUNTY stated that “the Mims entities have the right to use the 941 acres for all the uses allowed by the PM designation under the Comprehensive Plan and LDC.  (Def. Ex. 367).  If some of the permitted uses allowed in [the] PM can be characterized as accessory or ancillary to a Class I landfill, so be it.” See Def.’s Trial Ex. 367 at 6 (Titled “Defendant’s. Polk County, Florida, Responses to Mims Corp.’s Interrogatories to the County,” filed June 22, 2012, POLK COUNTY stated “[t]he Mims Plaintiffs are currently able to conduct any ‘ancillary use that is allowed in the PM area of right without the need for a conditional use review and which are not inconsistent with the Polk County Comprehensive Plan, which would include but are not necessarily limited to: soil removal for on-site use, soil storage, storm water control and detention areas and plant nursery areas.”).

CLASS III AND C&D LANDFILLS ON 941-ACRE TRACT

33. The Court finds that MIMS’ request for C&D and Class III landfills did not simultaneously undergo a Level Three review before the PC on December 7, 2009. The PC did not approve placement of C&D and Class III landfills on the 941-acre tract. Consequently, the Court finds that, as of the date of this Order, Condition Two is consistent with the Comprehensive Plan to the extent that MIMS is not authorized to place C&D and Class III landfills on the 941-acre tract. The Court notes that MIMS may submit another application to place C&D and Class III landfills on the 941-acre tract via a Level Three review before the PC. 

34. Per Defendant’s expert testimony, the Court finds that each of the three Applications that came before the PC (and subsequently the BoCC) was considered in its entirety. Each Application requested a Level Four review, due to the Class I landfill request, and, thus the whole Application underwent a Level Four review. It’s clear all concerned parties understood that the three Applications were multifaceted in their requests, including a Class I landfill, Class III and C&D landfills, and associated recycling facilities and MRFs. However, after reviewing the Applications, the Court cannot point to a separate and distinct request within any of the Applications for a Level Three review and approval by the PC of Class III and C&D landfills. See Trial Tr., Eric Peterson Cross Examination, at 52:11-56:7 (Mr. Peterson discussed that a Level Four  review was undertaken for an application for a landfill in an Institutional-2 land use district, no Level Three was undertaken for Class III and C&D landfills, and all concerned parties understood such.); Trial Tr., Ethel Hammer Direct Examination, at 28:1-34:23 (All three Applications, as a whole unit, underwent a Level Four review, not a Level Three review, based on the most intense use being the Class I landfill. Ms. Hammer also noted that there was no legal notice of a Level Three review and, consequently, no opportunity to appeal a Level Three review final decision.).

35. In accord with POLK COUNTY’s expert testimony and POLK COUNTY’s argument, the pertinent portions of the LDC, those outlining the Level Three and Level Four review procedures, consistently reference the term “recommendation” as a distinct action from the term “approval” on the part of the PC and BoCC. The term “application” is referenced as a singularity in its entirety, not apportioned for separate review processes. Applying the plain and ordinary meaning to such terms, at the December 7, 2009 PC hearing on the Applications, the PC only “recommended” “approval” of the three  Applications (as modified/conditioned) in their entirety. There was no separate “approval” of MIMS’ C&D and Class III landfills.  See LDC, §§ 903(C)-(D), 906(A)-(D), 907(A)-(D) (outlining Level Three and Level Four review procedures); Pls.’ Trial Ex. 40A, Dec. 7, 2009 Polk County PC Public Meeting Transcript, vols. I & II, at 317:9-318;25, 348:8-350:22 (The PC “recommended for approval” the Applications.); see also Trial Tr., Ethel Hammer Direct Examination, at 127:11-127:19 (Ms. Hammer stated that MIMS can only place a C&D landfill on the 941-acre tract after a Level Three review, not as a matter of right.).

36.  As a final note, neither Party provided, nor is the Court aware of case law holding that a local governing body’s “recommendation” to a higher governing body in a zoning-related case be construed as “approval” without need for further review.

37. Conditions Three and Four are not contested. 
TONNAGE LIMITATION
38. Condition Six provides that “[w]aste accepted for permanent disposal shall not exceed 1,500 tons of material per day annual average or more than 2,000 tons in any one day of operation.” See Def.’s Trial Ex. 200, at 6.

39. MIMS' major contention under Count I of the Second Amended Complaint is that the contested conditions are not consistent with the Comprehensive Plan under, at least, OBJECTIVE 3.103-B, Comprehensive Plan, and Section 403.7063, Fla. Stat., not to discriminate against privately owned solid waste management facilities. 

40. MIMS maintains that the tonnage restriction is discriminatory as no tonnage limitation is imposed on NCLF. However, the Court first finds that the tonnage restriction is consistent with the Comprehensive Plan. While NCLF does not have a tonnage restriction, the Court accepts the expert witness testimony that tonnage restrictions are common restrictive conditions imposed on landfills. Upon direct examination, POLK COUNTY’s witness Thomas Ramsey stated that tonnage restrictions are common. See Trial Tr., Thomas Bruce Ramsey Cross Examination, at 16:23-18:12, 20:3-20:7 (Out-of-Florida landfills and transfer stations that Mr. Ramsey is associated with had tonnage limitations, some between 4,000 to 5,000 tons per day.).

41. Second, the tonnage restriction, 1,500 tons annual average per day at 0% recycling rate up to 6,000 tons at 75% recycling rate, is in keeping with the tonnage amounts that comparable Florida landfills take in per day. See Trial Tr., Timothy G. Townsend Cross Examination, at 16:7-16:19, 23:10-23:15 (Mr. Townsend stated that NCLF received 1,449 tons per day as “in-the-gate” tonnage. Later, Mr. Townsend affirmed that NCLF's current tonnage per day is similar to the MIMS Project's tonnage restriction at 0% recycling rate.); Pls.’ Trial Ex. 606, Brook Stayer Depo., at 130:19-22130:22 (Mr. Stayer noted that NCLF took in an average of 2,000 tons per day), Oct. 2, 2012, at 137:20-137:23  (Mr. Stayer noted that NCLF's daily tonnage ranged between 2,600 to 1,900 tons, beginning in 2005 or 2006.), Nov. 1, 2012. Pls.' Trial Ex. 604, R. Sans Lassiter Depo., at Ex. 6 (Having obtained other landfills' raw data, examples include NCLF received 58,711.91, 64,674.58, and 67,054.49 tons per month between April and June 2009 respectively. Hillsborough County Southeast County Landfill, between January and March 2009 and October and December 2008, received a total of 39,185.28, 42,589.17, 32,336.88, 35,907.27, 31,359.67, and 33,305.21 tons per month respectively. The Orange County Landfill, between October and December 2007, received 2075.89 tons per day for Class I landfill and 1,025.06 tons per day for Class III landfill.), September 10, 2012; Pls.' Trial Ex. 604, Richard Petrus Depo., at 91:11-93:21, 102:19-104:11 & Exs. 8 & 9 (Drawing from either 2009 or 2010 data from Florida' s Municipal Solid Waste Report for Class I waste, for example, Polk County received 2,476 tons per day with a 24.3% recycle rate. Hardee County received sixty-three tons per day with a 12.8% recycle rate. Hillsborough County received 5,524 tons per day with a 42% recycle rate. Highlands County received 222 tons per day with a 12.1% recycle rate. Lake County received 893 tons per day with a 24.9% recycle rate, Osceola County 832 tons per day with a 11.6% recycle rate. Pasco County received 2,008 tons per day with a 21.5% recycle rate. Pinellas County received 4,686 tons per day with a 32.2% recycle rate. Putnam County received 255 tons per day with a 30.5% recycle rate. Another statistical source indicated, for example, NCLF received 589 tons per day of municipal solid waste. (Mr. Petrus did question the accuracy of NCLF's tonnage amount received.) Wheelabrator Pinellas County R&R facility received 2,549 tons per day. Brevard County Central landfill received 1,620 tons per day. J.E.D. Solid Waste Management facility received 1,843 tons per day. Okeechobee Landfill receives 2,236 tons per day. (Waste Market Radius of Polk County, Florida, Waste Business Journal, Sept. 2008, at RP020-RP049)), Jan. 15, 2013.

42. Third, to assure consistency with the Comprehensive Plan, the BoCC imposed the tonnage restriction as a means of addressing potential negative impacts on nearby residents and properties such as increased traffic by large garbage trucks, capacity and condition of roadways; and litter, noise, and odor comes from such garbage trucks and the landfill itself. See Trial Tr., Erik Peterson Cross Examination, at 30:15-31:7, 90:11-91:6 (Mr. Peterson linked the tonnage restriction to address traffic and road-related impacts and limit intensity to not exceed services and infrastructure capacity, like fire and police protection.); Trial Tr., Timothy G. Townsend Direct & Redirect Examinations, at  90:13-91:6 (While acknowledging that increased recycling increases number of trucks entering the MIMS Project, a tonnage limitation does limit “truck trips” and its associated negative impacts such as increased risk of automobile accidents.); see also Comp. Plan, Policy 2.101A-A1 (“Polk County will implement and update the Land Development Code (LDC) whenever necessary to ensure the public health, safety, and welfare of the citizens....); Comp. Plan, Policy 2.102-A2 (“Land shall be developed so that adjacent uses are compatible with each other...there have been provisions made which buffer incompatible uses from dissimilar uses...incompatible uses are made to be more compatible to each other through limiting the intensity and scale of the more intense use....”); Comp. Plan, Policy 2.102-A10 (“The following factors shall be taken into consideration...nearness to incompatible land uses..., unless adequate buffering is provided...distance from populated areas...adequacy of support facilities or adequacy of proposed facilities...including but not limited to:...transportation facilities...sanitary sewer and potable water services...storm water managements...surface water features, including drainage patterns, basin characteristics...location of potable water supplies...climatic conditions, including prevailing winds....”); Comp. Plan, Policy 2.116-A3 (For Institutional land use designations, “[F]actors shall be taken into consideration...[a]ccessiblity to roadways, with consideration being given to regional transportation issues for large scale institutional developments having a regional market...[p]roximity to incompatible land uses, which is dependent upon the intensity of the institutional use (buffering may be provided to mitigate adverse impacts)...The location criteria enumerated in Policy 2.102-A9 and Policy 2.102-A10.”); Comp. Plan, Policy 2.116-A4 (“Large institutional areas should be designed so that the more intensive uses are at the center of the development, with less intensive uses near the fringes...Institutional sites shall be designed to provide for...[b]uffering where the effects of lighting, noise, odors, and other such factors would adversely affect adjacent land uses.”).

43. The Court recognizes that the BoCC imposed the mandatory recycling restriction and the tonnage restriction to assure that MIMS made legitimate efforts to recycle at a high level and to mitigate the negative impact upon nearby communities. The Court has already found the mandatory recycling restriction is discriminatory. The Court has already found that the tonnage restriction itself is not discriminatory. The Court further finds that structuring the tonnage limitation to fluctuate with the recycling rate is likewise not discriminatory. By so structuring a fluctuating tonnage restriction, the BoCC balanced opposing interests. The BoCC provided a means of further mitigating negative impacts and intensity of use while providing MIMS an incentive to recycle at higher rates. If MIMS does not recycle as promised, the tonnage receivable by the facility is capped. However, if a high level of recycling is achieved, the amount of waste that is placed in the landfill will still be fixed, but the stated aim of the MIMS Project and the intent of the BoCC will be fulfilled (i.e. protecting the environment by recycling and repurposing a substantial portion of regional solid waste). See Trial Tr., Timothy G. Townsend Direct & Redirect Examinations, at 35:7-36:11 (Mr. Townsend, while analyzing the potential life of individual landfill cells,  testified that, by imposing a tonnage rage, “the more you recycle, the more you can bring in the front door...less being put into a landfill...certainly has the environmental and economic benefits.”), June 7, 2013.   

HEIGHT RESTRICTION

44. Condition Five provides that the Class I landfill and Class III and C&D landfills shall not exceed 160 feet in height above the base of the landfills. See Def.’s Trial Ex. 200, at 6.

45. The Court finds Condition Five consistent with the Comprehensive Plan. See LDC, Table 2.2 (Titled “Density and Dimensional regulations for Standard Districts,” 130 feet is the maximum structure height in an Institutional-2 land use designation.); LDC, § 930 (outlines how to obtain a variance). There is a paucity of evidence to the contrary. The testimony and other evidence proved that the MIMS Project actually received a variance of an additional thirty feet in excess of the 130 foot height restriction to which landfills are limited by the LDC. The Court cannot conceive of a situation where a party could reasonably argue prejudice when the party has been granted a variance in its favor. County Attorney Michael Craig testified that the additional thirty feet in height in excess of said 130 feet height limit constituted a variance. See Trial Tr., Ethel Hammer Cross Examination, at 93:20-94:11 (Ms. Hammer stated that the additional thirty feet above 130 feet that the BoCC approved in the Order constituted a variance.), June 15, 2013. 

46. The Court finds that height restriction is a common condition imposed upon Florida landfills. Upon direct examination, POLK COUNTY’s witness Thomas Ramsey stated that height restrictions are common. See Trial Tr., Thomas Bruce Ramsey Cross Examination, at 18:21-19:6 (Out-of-Florida landfills have height limitations.).

47. MIMS contends that NCLF’s 2011 expansion initially petitioned for cell heights well in excess of the 130 foot LDC limitation. This is uncontested and the permit applications speak for themselves. However, the evidence clearly confirms that NCLF's 2011 expansion is restricted to 130 feet under the LDC without further modification. In part, POLK COUNTY’s witnesses testified that, at first, landfill heights exceeding 130 feet were incorporated in plans for NCLF's 2011 expansion. As evaluation of the MIMS Project was ongoing at the same time, NCLF's employees realized that NCLFs future landfill cells could not exceed 130 feet without a variance or modification. See Trial Tr., Allen Choate Direct Examination, at 37:7-40:25 (Heights up to 280 feet, 180 feet, and 215 feet above grade were contemplated for landfill cells during the planning stages for NCLF's 2011 expansion. However, in discussion of the MIMS Project's height restriction, it was recognized that the LDC restricts landfill height to 130 feet above grade.);  Pls.' Trial Ex. 606, Brooks Stayer Depo, at 14:3-22:25 (Mr. Stayer discussed that, for NCLF's 2011 expansion, in the planning stages, heights up to approximately 300 feet was contemplated before it was discovered that the LDC restricted height to 130 feet.), Oct. 2, 2012; Trial Tr., Erik Peterson Cross Examination, at 67:25-68:22 (Mr. Peterson stated that NCLF landfill cells (i.e. the 2011 expansion) is limited to 130 feet above grade in height pursuant to the LDC and, to exceed that height, NCLF will have to go through “another hearing process.”).

48. Further, to assure consistency with the Comprehensive Plan, the BoCC imposed the height restriction as a means of addressing negative regional impacts such as visual impact of the landfill itself. See Comp. Plan, Policy 2.101A-A1, 2.102-A2, Policy 2.102-A10, Policy 2.116-A3, & Policy 2.116-A4; see also Trial Tr., Timothy G. Townsend Direct & Redirect Examinations, at 990:1-90:10 (Mr. Townsend affirms that height restrictions lessen negative aesthetic impacts.); Pls.’ Trial Ex. 56, June 3, 2010 BoCC Public Hearing Tr., vols. I & II, at 437:5-437:25 (The BoCC lowered the height restriction from 200 feet to 160 feet to lessen the visual impact of  the landfill cells in accord with local residents’ concerns.).

49. Conditions Seven through Nineteen are not contested.
STORMWATER DRAINAGE REQUIREMENT
50. Condition Twenty provides that MIMS shall “reduce or eliminate the storm flow or flood flow drainage east through the SR-37 (i.e. State Road 37) culverts…by reducing the basin area…and/or increasing the amount of retention/detention storage….” See Def.’s Trial Ex. 200, at 7.

51. The Court finds Condition Twenty is consistent with the Comprehensive Plan. 

52. First, the Court finds conditions addressing storm water drainage to be common conditions imposed on Florida landfills. Upon direct examination, POLK COUNTY’s witness Thomas Ramsey testified that such storm water related conditions are requisite in every jurisdiction that he has worked.
53. Consistent with the Comprehensive Plan, the BoCC imposed the storm water-related condition as a mitigating factor. Regulating system capacity and reducing water flow east through State Road 37 will lessen the risk to residents residing east of the MIMS Project by water runoff from the MIMS Project. See Comp. Plan, Policy 2.101A-A1, 2.102-A2, Policy 2.102-A10, Policy 2.116-A3, & Policy 2.116-A4; see also Trial Tr., Timothy G. Townsend Direct & Redirect Examinations, at 98:7-98:13 (Mr. Townsend mentions condition reduce water flow east through State Road 37.); Trial Tr., Ethel Hammer Direct Examination, at 144:2-145:3 (Ms. Hammer stated that the storm water condition was a means to mitigate a storm water control system's near-capacity.); Pls.’ Trial Ex. 56, June 3, 2010 BoCC Public Hearing Tr., vols. I & II, at 78:17-80:4 ( A county commissioner expressed concern that storm water runoff and “polluted water” from the MIMS Project will negatively impact nearby water bodies. While including leachate systems and DEP oversight, Mr. Mims responded that DEP and the “code” [i.e. POLK COUNTY’s oversight] is put in place to clearly take into account for runoff and storage of that runoff in other areas...So we actually have two safeguards there: The county’s overlooking it, as well as FDEP.”). 

ENVIRONMENTAL IMPAIRMENT INSURANCE COVERAGE

54. Condition Twenty-One provides that MIMS “shall maintain at least $5,000,000 of coverage of environmental impairment insurance.” POLK COUNTY shall be an additional named insured on said insurance policy. See Def.’s Trial Ex. 200, at 7.

55. The Court finds Condition Twenty-One is consistent with the Comprehensive Plan. 

56. The Court finds environmental impairment insurance coverage to be a common condition imposed on Florida landfills. Under direct examination, POLK COUNTY’s witness Thomas Ramsey stated that environmental impairment insurance requirements are common. See Pls.’ Trial Ex. 56, June 3, 2010 BoCC Public Hearing Tr., vols. I & II, at 180:2-180:10 (A competitor of the MIMS Project stated that their smaller enterprise likewise carries $5,000,000.00 in environmental impairment insurance.). 

57. MIMS argued that environmental impairment insurance coverage was similar to the financial assurance requirement statutorily imposed on Florida landfills and, therefore, need not be imposed. However, it is clear to the Court that the financial assurance requirement and environmental impairment insurance coverage are for two separate purposes. A financial assurance requirement is imposed to provide funds to maintain or close a landfill in the event it is neglected or abandoned. In contrast, environmental impairment insurance covers the cost of potential environmental damage linked to an insured. See Trial Tr., Timothy G. Townsend Direct & Redirect Examinations, at 99:17-100:15 (Mr. Townsend testified that, for example, if  the landfill owner was no longer able to manage the facility, financial assurance provides funds for outside parties (i.e. local governing bodies or the state of Florida) “to come in and take over and remediate it [a landfill] or move waste or clean up….”); see also Fla. Stat. § 403.7125(2) & (2)(b) (2013) (“The owner or operator of a landfill…shall establish a fee, or a surcharge on existing fees or other appropriate revenue-producing mechanism, to ensure the availability of financial resources for the proper closure of the landfill…The revenue shall be deposited in an interest-bearing escrow account to be held and administered by the owner and operator.”).  

58. In compliance with the Comprehensive Plan, the BoCC imposed said environmental impairment insurance requirement as a means of addressing POLK COUNTY's concern that Polk County taxpayers shall never be required to bear the cost of potential environmental damage linked to the MIMS Project. See Comp. Plan, Policy 2.101A-A1, 2.102-A2, Policy 2.102-A10, Policy 2.116-A3, & Policy 2.116-A4; see also Pls.’ Trial Ex. 40A, Dec. 7, 2009 PC Public Hearing Tr., vols. I & II, at 38:13-38:18, 325:1-326:12 (Erik Peterson and, later, commissioners themselves state that environmental impairment insurance mitigates against the cleanup costs of potential environmental catastrophes.); Trial Tr., Timothy G. Townsend Direct & Redirect Examinations, at 98:14-99:16 (Mr. Townsend mentions that environmental impairment insurance is a means of mitigating the risk and cost of environmental catastrophes related to the landfill.); Pls. Trial Ex. 50, Feb. 18, 2010 BoCC Public Meeting, vols. I & II, at 373:19-374:20, 37:18-37:23 (Erik Peterson and later, a commissioner discussed that environmental impairment insurance is protection against the cost of environmental catastrophes such as leachate spills and groundwater contamination.).
59. Conditions Twenty-Two and Twenty-Three are not contested.
TIME CONSTRAINTS
60. Condition Twenty-Four provides that a “sufficient application for Level 2 Review shall be submitted no later than the end of business on August 31, 2015.” Condition Twenty-Five provides that “[c]onstruction of the Class I, Class III, and/or C&D Landfill shall commence no later than the end of business on August 31, 2020.” See Def.'s Trial Ex. 200, at 8.
61. The Court finds Conditions Twenty-Four and Twenty-Five are consistent with the Comprehensive Plan. 
62. The Court finds that time constraints to be common conditions imposed on Florida landfills. Upon direct examination, POLK COUNTY's witness Thomas Ramsey testified that such time constraints were common requirements.
63. MIMS obtained deadlines that were several years in excess of the deadlines required by the LDC. See sec. 907(F)(1), LDC (2013) (“All Level Four Reviews approvals are valid for a period not exceeding three years from the date of approval unless otherwise in a condition of approval by the Board of County Commissioners.”). Should the time constraints be insufficient to achieve the required level of operation, the Court notes that MIMS have the option of seeking a modification before the BoCC, and, failing to obtain such a modification, may seek relief via court action. See LDC, sec. 907(F)(2) (After Level Four Review approval, an applicant may apply for one additional time extension...maximum of one year...not constitute a major modification.”); sec. 907(E) (“[M]ajor modifications to uses requiring Level Four approval shall follow the Level Four approval procedures.”); sec. 907(F)(4) (“An applicant may apply for additional time extensions through the major modification process before the Board of County Commissioners...renders a final decision either approving or denying the request.”).
64. Furthermore, the Court notes that MIMS did not provide nor is the Court aware of case law demonstrating that time constraints in a zoning-related case are tolled or obviated due to the  filing a lawsuit against the local governing body by the applicant. 
65. To be consistent with the Comprehensive Plan, the BoCC imposed the time constraints as a means of preventing an approved but nonoperational solid waste facility from lingering for years with no certainty that operations would ever commence. See Comp. Plan, Policy 2.101A-A1, 2.102-A2, Policy 2.102-A10, Policy 2.116-A3, & Policy 2.116-A4; see also Pls.’ Ex. 40A, Dec. 7, 2009 PC Public Hearing Tr., vols. I & II, at 38:19-39:15 (Eric Peterson stated that the time constraints mitigates the risk of an authorized landfill lingering that remains not built and not permitted by the DEP.); Pls. Trial Ex. 50, Feb. 18, 2010 BoCC Public Meeting Tr., vols. I & II, at 38:2-39:1 (Erik Peterson reemphasized time constraints mitigates uncertainty as to when, if ever, the MIMS Project is built and functioning.).

66. Conditions Twenty-Six through Twenty-Nine and Thirty-One are not contested.
HOST FEE REQUIREMENT
67. Condition Thirty provides that “Class I waste that is permanently disposed of on-site and that is imported from a county other than Polk County shall be subject to a host fee of $0.50 per ton. The property owner shall establish a foundation or trust to use the proceeds...to fund educational programs including K-12 and College tutoring, college scholarships, and other beneficiary programs and facilities for students [of the surrounding communities]….”). See Def.’s Trial Ex. 200, at 8.
68. The Court finds Condition Thirty is consistent with the Comprehensive Plan. 
69. The Court finds that a host fee to be a common condition imposed on Florida landfills. Upon direct examination, POLK COUNTY's witness Thomas Ramsey stated that host fees are common. 
70. In addition to being a common condition, the Court finds that MIMS failed to demonstrate that a $0.50 host fee per ton to be discriminatory under section 163.3215. Record evidence and testimony confirmed that other landfills have host fees up to between $4.00 and $5.00. Upon direct examination, POLK COUNTY's witness Thomas Ramsey testified that a $0.50 host fee is low; he is aware of up to $5.00 host fees. See Pls.' Trial Ex. 56, June 3, 2010 BoCC Public Hearing Tr., at 320:17:323:16, 427:23-424:428 (The BoCC discussed that host fees at other specifically mentioned Florida landfills range from at $2.25 per ton for C&D waste and $3.50 to $4.50 per ton or higher for Class I waste. Later, it was noted that Cedar Trails C&D landfill, Bartow, Florida, paid a $0.31 per ton host fee.); Pls.' Trial Ex. 606, Brook Stayer Depo., at Ex. 87 (As reflected in an email to Mr. Stayer, host fees for the Okeechobee Landfill, Okeechobee County, Florida, ranged between $0.75 to $1.75, allowing for inflation.), Nov. 1, 2012.
71. To maintain consistency with the Comprehensive Plan, the BoCC imposed said host fee as a goodwill gesture and a means to mitigate negative public opinion by local residents arguably impacted by the MIMS Project. See Comp. Plan, Policy 2.101A-A1, 2.102-A2, Policy 2.102-A10, Policy 2.116-A3, & Policy 2.116-A4; see also Pls.' Trial Ex. 56, June 3, 2010 BoCC Public Hearing Tr., at 281:19-282:10, 425:23-426:3 (Mr. Mims concurred with the establishment of a host fee to fund an educational programs and scholarships for the local communities as a public goodwill gesture.).
COUNT II

SUBSTANTIVE DUE PROCESS CLAIM

72. The Court finds that MIMS failed to establish a substantive due process claim.
NO PROPERTY RIGHT IN APPROVED APPLICATIONS/ORDER

73. POLK COUNTY argues that MIMS does not have a property right in the approved Applications/Order for purposes of substantive due process analysis. POLK COUNTY cites to 126th Ave. Landfill, Inc. v. Pinellas Cnty., No. 94-004486CI-11, slip op. at 9 (Fla. Cir. Ct. Aug. 16, 2007), aff'd per curium, 988 So. 2d 632 (Fla. 2d DCA 2008); 126th Ave. Landfill, Inc. v. Pinellas Cnty., 459 Fed. Appx. 896 (11th Cir. 2012) (In the Florida trial court case, “Judge Logan's opinion...did hold that the Owners had no property interest in the landfill permit. The decision to grant summary judgment to the County was based entirely on the holding from Osceola County v. Best Diversified, Inc., 936 So. 2d 55 (Fla. Ct. App. 2006). Judge Logan, finding the opinion in Osceola County to be 'controlling of the facts and law to be applied to the facts in this case,' determined that the Owners here could not make out an inverse condemnation claim because they did not have a recognizable property interest in the landfill permit.” This order was affirmed without opinion by the Second District Court of Appeal of Florida. Based thereon, the federal appeals court found that res judicata barred the plaintiffs' Fifth Amendment takings claim because the federal court was bound by the Florida court's above findings.); BFI Waste Systems of North America v. Dekalb County, Georgia, 303 F.Supp.2d 1335 (N.D. Ga. 2004) (Involving the board of county commissioners' denial of a land developer's landfill application to expand then existing landfill, “BFI must first establish that it had a valid property interest in some benefit protectable by the Fourteenth Amendment at the time of the alleged deprivation...Courts look to state law to identify property interests...In an abundance of caution, the Court considers BFI's claims as though Defendants' decisions were legislative...Defendants argue that BFI does not have a property interest in having its property rezoned...Georgia authority [holds] that a landowner is entitled to a permit where (a) the owner complies with all requirements and (b) the local government has no discretion to deny the permit...[in this case,] the Zoning Ordinance reveals that approval was not mandatory...Here, BFI cannot show that it was entitled to have its property rezoned. It therefore cannot point to a protectable property interest....Accordingly, Defendants' Motion for Summary Judgment is hereby GRANTED as to BFI's substantive due process claims.” (citations omitted)). 
74. In part, MIMS argued that a per curium opinion (i.e. 126th Ave. Landfill, Inc., at 988 So. 2d 632) is not precedent. See Gould v. State, 974 So. 2d 441 (Fla. 2d DCA 2007) (“Per curium appellate decisions without a written opinion have no precedential value.” (citing Dep't of Legal Affairs v. Dist. Court of Appeal, 5th Dist., 434 So. 2d 310, 311 (Fla. 1983)).  MIMS also argued that BFI Waste Systems of North America is a federal case based on Georgian law.

75. Considering the entirety of evidence and persuasive legal authority before the Court, the Court finds that MIMS does not have a property right in the approved Applications and Order for purposes of substantive due process. In 126th Ave. Landfill, Inc., the court found no property interest in a landfill permit. In this case, BoCC's Order is equivalent to the landfill permit. Similar to BFI Waste Systems of North America, in this case, the BoCC had discretion to deny or approve the Applications, approval was not mandatory. 

RATIONAL BASIS/ARBITRARY AND CAPRICIOUS ANALYSIS

76. Even if MIMS did have a property interest in the approved Applications/Order sufficient for substantive due process analysis, the Court finds that MIMS failed to establish that POLK COUNTY's decisions, memorialized in the Order, to be arbitrary and capricious. POLK COUNTY's decisions are rationally related to legitimate general welfare concerns. The BoCC's acts of approving the Applications were a mixture of legislative and quasi-judicial actions. See Bd. Of County Comm'rs of Bevard Cnty. v. Snyder, 627 So. 2d 469 (Fla. 1993). In an abundance of caution, in the Court's substantive due process analysis, the Court applied the rational basis test as though the BoCC's approval of all three Applications were legislative in nature. See Shands Teaching Hospital & Clinic v. Mercury Ins. Co., 97 So.  3d 204 (Fla. 2012) (The rational basis test for substantive due process analysis also applies under article I, section 9 of the Florida Constitution.); Bannum, Inc. v. City of Fort Lauderdale, 157 F.3d 819 (11th. Cir. 1998) (The defendant city denied plaintiff corporations a special use permit to operate a community treatment center for federal prisoners. “Under rational basis review, our inquiry is twofold. First, we must 'identify a legitimate government purpose-a goal-which the enacting government body could have been pursuing...' For purposes of Bannum's case, it is particularly significant that "the actual motivations of the enacting governmental body are entirely irrelevant...' Second, we must 'ask whether a rational basis exists for the enacting governmental body to believe that the legislation would further the hypothesized purpose...' Thus,...[city ordinance]... survives rational basis scrutiny 'as long as [the] reasons for the legislative classification may have been considered to be true, and the relationship between the classification and the goal is not so attenuated as to render the distinction arbitrary or irrational[.]..' (citations omitted)); WCI Community, Inc. v. City of Coral Springs, 885 So. 2d 912 (Fla. 4th DCA 2004) (“[The appeals court stated] We hold the trial court did not err in its final judgment which found that that the city's use of zoning in progress and its adoption of a temporary moratorium in the processing of multifamily development applications did not deprive WCI of any substantive due process rights...On the issue of substantive due process, courts have held that '[s]ubstantive due process challenges are analyzed under the rational basis test; that is, a legislative act of the government will not be considered arbitrary and capricious if it has “a rational relationship with a legitimate general welfare concern...” ' Under both substantive due process and equal protection, when the legislation being challenged does not target a protected class, the rational basis test is applied...Substantive due process challenges to zoning regulations are analyzed under the rational basis test...The first step in determining whether legislation survives the rational basis test is identifying a legitimate government purpose which the governing body could have been pursuing...The second step of the rational basis test asks whether a rational basis exists for the enacting government body to believe that the legislation would further the hypothesized purpose...The proper inquiry is concerned with the existence of a conceivably rational basis, not whether that basis is actually considered by the legislative body. The rational basis standard is highly deferential...If the question is at least debatable, there is no substantive due process violation...It is well-settled that permissible bases for land use restrictions include concern about the effect of the proposed development on traffic, on congestion, on surrounding property values, on demand for city services, and on other aspects of the general welfare...It is within the power of the legislature to determine that the community should be beautiful as well as healthy, spacious as well as clean, well-balanced as well as carefully patrolled.” (citations omitted)); Martin County v. Section 28 Partnership, LTD, 770 So. 2d 616 (Fla. 4th DCA 2000).

77. The Record is replete with evidence and testimony, which the Court accepts, that the BoCC's approval of the Applications, including but not limited to restriction of Institutional-2 land use designation to only 800 acres and individual contested conditions, were rationally based upon legitimate general welfare considerations. Examples include but are not limited to Trial Tr., Ethel Hammer Direct Examination, at 36:8-36:17, 43:8-43:18 (Ms. Hammer affirmed that, restriction of Institutional-2 land use designation to only 800 acres,  “distance would be a good mitigating factor...the board [BoCC] would substantially assist in the mitigation of some of the potential impacts of the proposed projects.”), 53:9-54:14 (affirms that limiting total acreage and height of the MIMS Project reduces scale and intensity and increase distance from residences to make the MIMS Project compatible with surrounding community), 99:13-101:13, 120:24-122:19, 141:2-141:13, 143:24-147:2, 148:18-149:11 (discussed conditions in relation to compatibility and general welfare factors such as noise and odor and the BoCC's consideration thereof); Trial Tr., Timothy G. Townsend Direct and Redirect Examination, at 76:20-79:23 (discussed landfill off site impacts such as odor, birds, litter, and storm water runoff.), 87:15-104:1 (discussed conditions mitigate off site impacts and reasonable for BoCC to consider such mitigation); Trial Tr., Erik Peterson Cross Examination, at 30:2-31:7 (discussed that the tonnage restriction condition “tie[d] it to a level of intensity commensurate with the infrastructure that was serving the property...wouldn’t exceed traffic...includes fire and police protection....”), 61:1-63:12 (landfills attract birds and rodents, residents can view landfill at 220 feet, odor blows toward residents ten (10) months out of the year); Pls.' Trial Ex. 56, June 3, 2010 BoCC Public Hearing Tr., vols. I & II, at 42:1-44:24 (800-acre tract for buffer), 78:22-80:4 (retention ponds must be to code), 337:20-337:25, 345:13-345:20, 376:11-376:23 (general comments that conditions should address public health, safety, and welfare concerns), 437:5-437:25 (height in relation to residents' view of a landfill); Pls.' Trial Ex. 50, Feb. 18th 2010 BoCC Meeting Tr., vols. I & II, at 369:3-369:18 (suggested a park as a buffer and location of landfill furthermost from residences), 373:2-373:8 (conditions to mitigate impact), 35:21-36:3 (earth cover reduce odor), 36:24-37:7 (condition pick up trash reasonable as trucks cause such), 203:7-230:11, 234:25-295:21, 300:21-308:22 (citizens/local residents discuss potential negative impacts of MIMS Project such as odor and viewing landfill, and city of Mulberry representative discussed traffic concerns); Pls.' Trial Ex. 40A, Dec. 7, 2009 PC Public Meeting Tr., vols. I & II, at 27:11-29:8, 37:5-37:7 (landfill activities begins in the furthermost point from residences), 28:17-29:4 (limit storage time of biomass to reduce odor), 36:15-19, 329:22-330:18 (discussed daily cover to mitigate odors), 38:13-38:18, 325:17-329:21 (insurance condition mitigate environmental impairment risks), 38:19-39:11 (timing conditions prevent problems associated with an incomplete landfill “lingering on forever”); Pls.' Ex. 39 (Dec. 7, 2009 Polk County Development Review Committee Staff Report ), at 2-3 (discussed conditions and site plan modifications to mitigate off site impacts), 13 (traffic and road concerns in relation to conditions), 14 (emergency services in relation to conditions), 15, 18 (water and waste water in relations to conditions), 21 (processing activity will be placed furthest from residences to being with); Pls' Trial Ex. 30 (Dec. 7, 2009 Polk County Long Range Planning Division Staff Report), at 3, 13 (discussion of landfill adjacent to residences and traffic and road concerns in relation to conditions), 14 (conditions in relation to emergency services), 17-18 (discussion of traffic and road concerns in relation to MIMS Project), 21 (processing activities re located furthest way from residences to begin with); Pl's Trial Ex. 38 (Dec. 7, 2009 Polk County Long Range Planning Division Staff Report (for case no. LDC 09D-04)), at 4, 14-15, 17-19, 22. [hereinafter, Rational Basis and Mitigating Efforts Summary].

78. The Court further finds, in analyzing a substantive due process claim, any reason that constitutes a rational basis for the BoCC's action may be considered by the Court, not solely those concerns actually taken into account by the BoCC. 

COUNTS III AND IV

 EQUAL PROTECTION CLAIMS
SIMILARLY SITUATED ANALYSIS

79. Regarding equal protection, the Court finds that the MIMS Project is not similarly situated to comparable landfills, including NCLF. See Campbell v. Rainbow City, Alabama, 434 F.3d 1306 (11th Cir. 2006) (“The Supreme Court has recognized the Equal Protection Clause is implicated in 'class of one' claims where the plaintiff alleges that she has been intentionally treated differently from others similarly situated  and that there is no rational basis for the difference in treatment...' The analysis of Plaintiffs' equal protection claim requires a finding that there were developments which were similarly situated to the Campbells' proposed development, because' different treatment of dissimilarly situated persons does not violate the equal protection clause...' A showing that two projects were similarly situated requires some specificity...'to be considered “similarly situated,” comparators must be prima facie identical in all relevant respects...' In the zoning context, projects which seek different types of variance are not similarly situated...In any type of zoning situation, the use of the proposed development is quite relevant...the Campbells sought to build a large residential complex, it would be in error for the court to consider commercial developments that sought tentative approval to be considered similarly situated to the Campbells' project...next, because Plaintiffs are asserting that their damages were the result of the Planning Commission’s denial of tentative approval of their project, for a  project to be prima facie identical to Plaintiffs' development in all relevant respects, Plaintiffs must have shown that the other developments sought and received tentative approval of its site from the City...Because the two projects sough different action from the Planning Commission, we cannot find that the developments were similarly situated...Plaintiffs contend that Meadow Oaks was similarly situated...However, the two developments cannot be considered similarly situated. While the land and the multifamily housing proposed used of these two developments were the same, Meadow Oaks did not require the same, or as many, variances as sought with respect to Plaintiffs' proposed project...[comparing another project]...there was a rational basis for the different treatment that the two developments received....” (citations omitted)); Open Home Fellowship, Inc. v. Orange County, Fla., 325 F.Supp.2d 1349 (M.D. Fla. 2004) (A religious institution oversaw a live-in group residential drug treatment program that violated the local zoning code. Having submitted a special exception application to rectify code violations, the board of county commissioners denied the application. Under a “similarly situated” analysis, the “Court must first assess whether the uses for which Defendant does not require special permits-- inter alia community residential homes, adult daycare centers, and dormitories –are similarly situated to Open Homes' use as a drug and alcohol rehabilitation center....” The appeals court found that the differences between adult daycare centers, community residential homes, dormitories and Open Homes' drug and alcohol rehabilitation center were insignificant. The appeals court found all said uses were similarly situated. “[T]he Court finds that the relationship between the County’s asserted goal of safety and its ultimate decision to be so attenuated as to render the distinction between Open Homes and other similarly situated uses...as arbitrary or irrational...Traffic and trash control are legitimate government interests...However, the Court fails to see how a drug rehabilitation center poses any greater threat...than a community residential center, daycare center, or fraternity....Similarly, in the instant case, the County appeared to base its safety concerns on the unsubstantiated negative attitudes of community opponents who vocalized their opinions...there is no record evidence to suggest that because Open Homes' men are recovering addicts they present a special safety threat...The Court sees no difference between the intensity of Open Homes owning and developing multiple properties on one street. And the intensity of...[another landowner]...owning and developing multiple properties on one street...the Court finds that Defendant violated Plaintiff's equal protection rights on an “as applied basis.” (citations omitted)).

80. Under an equal protection and “similarly situated” analysis, the Court takes into consideration both the physical characteristics and the application review process. While the Parties referenced landfills and recycling centers throughout Polk County, the state of Florida, and even outside of Florida, the Parties primarily focused on NCLF and the MIMS Project. Both Parties thoroughly pointed out the likenesses and differences between the prospective MIMS Project and NCLF. Evidence established that both are solid waste facilities with Class I facilities; the MIMS Project underwent a Level Four review and  the NCLF 2005 and 2011 expansions likewise underwent Level Four review; both incorporate recycling facilities but vary in scope and type, including the MIMS Project’s unique “one-touch approach” to recycling; both incorporate Institutional-2 land use designations; the NCLF 2005 expansion has two conditions and the MIMS Project has thirty-one; specifically, NCLF has no tonnage restriction nor recycling percentage mandate; the MIMS Project is a private facility while NCLF is a public facility which is legally required to take certain types of waste that the MIMS Project can reject; residences are closer to NCLF's boundaries than the MIMS Project; the MIMS Project's berms and buffers are more extensive; NCLF existed prior to the Comprehensive Plan and LDC; NCLF is located between Lakeland and Winter Haven, Florida, off Florida State Road 540/Winter Lake Road while the MIMS Project is located near Mulberry and Bradley Junction, Florida, off County Road 540 and State Road 37; and NCLF's expansions are limited to 130 feet in height while the MIMS Project was granted  thirty foot variance to 160 feet in height. See Pls.’ Trial Ex. 56, June 3, 2010 BoCC Public Hearing Tr., vols. I & II, at 11:10-19:25, 29:12-34:11 (description of the MIMS Project and the Applications (including changes thereto); including location, buffers, and the “one-touch approach” to recycling), 43:5-45:15 (discussion of BoCC’s reducing the MIMS Project’s footprint, increasing distance from residents), 84:19-85:17 (discussed the MIMS Project’s buffering); Pls.’ Trial Ex. 40A, Dec. 7, 2009 PC Public Meeting Tr., at 21:8-24:19, 27:16-31:16,  (discussed the nature of the Applications and application approval process, description of the MIMS Project, including berms), 32:4-35:15, 166:1-167:14 (describes NCLF in comparison to the MIMS Project; including location, distance from residences, inclusion of a MRFs, and berms and buffers); Trial Tr., William Thomas Mims Direct Examination, at Part 1, 24:15-26-25, 31:6-31:19 (comparison between NCLF and the MIMS Project, including use of MRFs, and the “one-touch approach”) 33:14-33:23 (location of the MIMS Project), 46:1-47:25 (uniqueness of the MIMS Project and description of buffers and berms), 54:3-57:4 (the MIMS Project footprint and distance from residences), 65:10-65:24 (compare distance to residences to NCLF versus to the MIMS Project), 116:17-117:17, 129:10-130:6 (discuss recycling at NCLF versus “one-touch approach” at the MIMS Project), 145:6-147:22 (berms and buffers at the MIMS Project), Part 2, 10:10-22 (conditions imposed on the MIMS Project not imposed on NCLF), 13:19-19:16 (compare characteristics of NCLF to the MIMS Project); 159:19-174:5 (while showing a video and noting that NCLF has similar characteristics, discussed the “one-touch approach”), Part 3, 28:16-29:10 (discussed “one-touch approach”), 77:17-77:22, 87:10-87:24, (NCLF, unlike the MIMS Project, did not have either a height restriction or recycling percentage mandate condition), May 28th-30th, 2013; Trial Tr., Allen Choate Direct Examination, at 8:6-8:17, 34:7-40:25 (discussed phases of expansion of NCLF, including distinguishing height, while elsewhere permitted, restricted to 130 feet by the LDC); Trial Tr., Dennis Davis Direct Examination, at 22:15-27:10 (describe phases of expansion at NCLF and has no tonnage restriction); Trial Tr., Erik Peterson Cross Examination, at 67:3-69:10 (discussed that MIMS Project has a 30-foot height variance up to 160 feet in height versus NCLF’s 2005 and 2011 expansions are restricted to 130 feet in height by the LDC); Trial Tr., Ana Wood Direct Examination, at 217:14-224:25 (components of NCLF, including recycling, in comparison to the MIMS Project); see generally Pls.' Trial Ex. 607C “Mims 1.310(b)96) Exhibits,” at Ex. 46 (Polk County Development Review Staff Committee Staff Report for NCLF's Phase Four  expansion); Def.'s Trial Ex. 214 (BoCC's Aug. 23, 2011 meeting minutes); Pls.' Trial Ex. 520 (Polk County Development Review Committee Staff Report for NCLF's Phase Three  expansion); Def.'s Trial Ex. 8 (statement of BoCC's approval of Phase Three (3) expansion); Def.'s Trial Ex. 9 (BoCC's Aug. 10, 2005 meeting minutes); Pls.' Trial Ex. 39 (Dec. 7, 2009 Polk County Development Review Committee Staff Report ); Pls' Trial Ex. 30 (Dec. 7, 2009 Polk County Long Range Planning Division Staff Report); Pl's Trial Ex. 38 (Dec. 7, 2009 Polk County Long Range Planning Division Staff Report (for case no. LDC 09D-04)); Pls.’ Trial Ex. 97 (June 3, 2010 Polk County Development Review Committee Staff Report); Pls.' Trial Ex. 607C “Mims 1.310(b)(6) Exhibits,” at Ex. 65 (June 3, 2010 Polk County Long Range Planning Division Staff Report); Def.’s Trial Ex. 200 (Order). 

81. The illustrative cases Campbell and Open Home Fellowship, Inc., reflect that the “similarly situated” standard is both exacting but allows for some differences between comparative projects. For example, while the Parties emphasized differences in scope and type of recycling that occurs at NCLF and which is expected to take place at the MIMS Project, both the MIMS Project and NCLF (potentially) have demonstrated recycling capacity (Compare to the appeals court's understanding of  “community residential homes, adult daycare centers, and dormitories” and Open Homes’ residential drug rehabilitation center in Open Home Fellowship, Inc.). However, as demonstrated in Campbell, the application approval process is an integral part of the “similarly situated” analysis in zoning code-related cases. While both NCLF and the MIMS Project underwent a Level Four review, the Court cannot ignore the overriding difference in the applications and approval processes. The MIMS Project is a new landfill with substantial associated recycling facilities. However, NCLF is an existing landfill that was expanded in 2005 and 2011. The MIMS Project's Application also sought approval for C&D and Class III landfills in conjunction with a Class I landfill. NCLF's 2005 and 2011 expansions principally sought approval for expansion of Class I landfills. NCLF's 2005 and 2011 expansions only consisted of a conditional use application. The MIMS Project's combined Applications including both a comprehensive plan amendment (i.e. change land use designation from PM to Institutional-1) and sub-district map amendment (i.e. change land use designation from Institutional-1 to Institutional-2). While sharing certain similarities, two very different applications (existing NCLF's 2005 and 2011 expansions versus the brand new MIMS Project) came before the PC and BoCC for approval. The MIMS Project's Applications and NCLF's applications contemplated and asserted substantially different waste management philosophies and processes. This placed significantly differing issues before the BoCC.

82. The Court has closely considered all of the testimony and evidence regarding the similarities and differences between the MIMS Project and NCLF. The Court finds substantial differences as to the physical characteristics of each facility and the nature of the applications and approval sought by the two entities. In addition to the citations in support of this finding referenced above, the Court further points out a significant difference between the MIMS Project’s Applications and the applications for NCLF’s 2005 and 2011 expansions vis-à-vis the recycling goal set by the legislature in Fla. Stat. § 403.7032(2) (2013) (“By the year 2020, the long-term goal for the recycling efforts of state and local governmental entities, private companies and organizations, and the general public is to recycle at least 75 percent of the municipal solid waste that would otherwise be disposed of in waste management facilities, landfills, or incineration facilities.”). The MIMS Applications emphasized recycling and repurposing of solid waste. NCLF's applications for additional landfill cells make little or no reference to significant attempts to meet the statutory recycling goal of 75%. The divergence in processing objectives is of great consequence to the Court. It is not an equal protection violation to treat dissimilar projects differently. 

83. It must be emphasized that POLK COUNTY approved a land use change of great proportions when it approved the MIMS Project. Not all such projects are approved. Applications were made in 2005 and 2008 which would have provided for C&D landfills on PM property located near the MIMS Project. The application process for this type of land use relocation is less intense. However, both applications were rejected by the BoCC. The MIMS Project could have easily suffered the same fate. While the BoCC approved the MIMS Project, it did order that certain conditions apply. With the exception that elements of Condition One and Two were previously determined by the Court to be in conflict with the Comprehensive Plan, the BoCC properly assured that this very unique project is consistent with the LDC and that it would not unreasonably affects the neighboring residents and properties. Clearly, the MIMS Project was approved based on its unique qualities and promise. See LDC, §§ 204(C)(7), 93, & 906 (PM land use designation description and Level Three review procedure); Def.'s Trial Ex. 12 (Orders rejecting Kovac Brothers,' Incorp., 1,510-acre C&D landfill application on Dec. 7, 2005); Def.'s Trial Ex. 11 (BoCC's Dec. 7, 2005 meeting minutes); Def.'s Trial Ex. 19 (Orders rejecting Nichols Recycling and Disposal's, Inc., 360-acre C&D landfill application on Feb. 20, 2008); Def.'s Trial Ex. 16 (BoCC's Feb. 20, 2008 meeting minutes).

RATIONAL BASIS ANALYSIS AS APPLIED TO EQUAL PROTECTION CLAIMS

84. While the same rational basis test applies to both substantive due process and equal protection analysis, in considering an equal protection issue, the Court must consider whether dissimilar treatment of “similarly situated” projects has a rational basis. See Bannum, Inc., 157 F.3 at 822, n.2 ("The rational basis inquiry is the same for equal protection and substantive due process challenges to zoning." (citing Restigouche, Inc. v. Town of Jupiter, 59 F.3d 1208, 1214, n. 6 (11th Cir. 1995))); Campbell, 434 F.3d at 1314 (“The Supreme Court has recognized the Equal Protection Clause is implicated in 'class of one' claims where the plaintiff alleges that she has been intentionally treated differently from others similarly situated  and that there is no rational basis for the difference in treatment...'”).

85. Had the Court found the differences between NCLF and the MIMS Project to be sufficiently inconsequential, such that both entities were “similarly situated,” the distinctions between the MIMS Project and NCLF further support the Court’s conclusion that the disparate treatment of the individual projects by the PC and the BoCC was and is, rationally related to legitimate general welfare concerns. For example, reduction of the MIMS Project’s Institutional-2 land use designation to 800 acres and the height restriction to 160 feet are rationally related to mitigating the negative offsite impacts to local residents (such as the residents view of the landfill or odors emanating therefrom). Distinguishing factors between the MIMS Project and NCLF include the following: Residences are far closer to NCLF’s boundaries than the MIMS Project’s boundaries and one or more of NCLF’s old landfill cells exceed 130 feet. Furthermore, the evidence has demonstrated that the MIMS Project has, overall, more extensive berms and buffers. It is also notable that the BoCC imposed conditions which required MIMS to locate the initial cells as far from MCDUFFIE as reasonably possible. However, disparate treatment is rational because the vast majority of residents living near NCLF moved there after the landfill was established whereas the MIMS Project is in the process of being established near existing residents who had no notice that a landfill would be constructed near their homes. In sum, the MIMS Project is moving to the residents whereas the majority of the residents knowingly moved to properties adjoining or near NCLF. See Rational Basis and Mitigating Efforts Summary, supra paragraph 77.
FINDINGS REGARDING MCDUFFIE’S COMPLAINT

A. The Court finds the Order to be consistent with the Comprehensive Plan, with two exceptions. Condition One imposed a recycling percentage mandate which is not consistent with the Comprehensive Plan. Further, the goal sought to be achieved by this condition is substantially, if not completely, satisfied by Condition Six which limits the amount of waste that can be placed in the MIMS Project's landfills. Condition Two is also inconsistent with the Comprehensive Plan to the extent that it deprives MIMS of certain rightful ancillary uses of MIMS' adjacent PM property. 

B. MCDUFFIE argued that a solid waste facility is incompatible with the local community where the resident plaintiffs (i.e. MCDUFFIE) reside.

C. POLK COUNTY maintains that, by reducing the acreage of the MIMS Project and by including numerous conditions thereon in the Order, the BoCC achieved a fair balance between interests of MIMS and MCDUFFIE and maintained consistency with the Comprehensive Plan. See generally Southwest Ranches Homeowners Asso. v. County of Broward, 502 So. 2d 931, 939 (Fla. 4th DCA 1987).  

D. The Court has exhaustively provided examples of POLK COUNTY's efforts to mitigate potential negative impacts that local residents expect to endure. Significant restrictions have been imposed upon the MIMS Project to make it compatible with adjacent land uses and consistent with the Comprehensive Plan. Particular consideration was given to Policy 2.102-A2(a)-(b) (“Land shall be developed so that adjacent uses are compatible with each other...there have been provisions made which buffer incompatible uses from dissimilar uses...incompatible uses are made to be more compatible to each other through limiting the intensity and scale of the more intense use....”). Such demonstrative examples include but are not limited reduction of the MIMS Project’s most intense uses to the 800-acre tract, providing distance and separation of waste processing and disposal areas from local residents, maintenance of the vegetative berms to help screen the MIMS Project from off-site view, limitation of traffic and road impacts and off-site impacts via a tonnage restriction, limitation of visual (and other) impacts via a height restriction, limitation of hours of operation, daily cover for all landfill types to reduce risk of odor and vectors; and obligation to monitor traffic, odor, flooding, and off-site litter risks.  

E. As an additional consideration, the Court acknowledges that the definition of “compatibility” under section 163.164(9), Florida Statutes (2013), includes “such that no use or condition is unduly negatively impacted directly or indirectly by another use or condition (emphasis added).”  The Court recognizes “compatibility” between adjacent land uses does not require an absence of negative impact, only those that are not “unduly” and overwhelming negative. 

F. The Court does not accept the testimony of MCDUFFIE’s expert witness, Arthur Mattson, who opined that local real estate property values will decline as a result of the MIMS Project. The Court finds that Mr. Mattson’s opinion was speculative at best. Mr. Mattson lacked reliable data to support his contention. 

G. The Court appreciates the testimony of MCDUFFIE’s witness, Susan McDonough, a landfill gases and odors expert, that landfill gases and odors are an adverse off site impact. Ms. McDonough testified that it would be reasonable to expect that local residents will smell odors migrating from the MIMS Project. However, Ms. McDonough did testify that daily cover, in conjunction with a gas collection system, would mitigate landfill odors. Ms. McDonough did confirm that Condition Ten’s requirement of daily cover over the Class III and C&D landfills exceeds the DEP’s requirement of weekly cover. See Trial Tr., Susan McDonough Cross-Examination, at 26:19-26:25, June 13, 2013.   

H. The Court finds that MCDUFFIE has failed to meet their burden of proving that the Order violates the compatibility requirements of Policy 2.102-A1 of the Comprehensive Plan or the provisions of Chapter 163, Florida Statutes. 

THE EFFECT OF MODIFICATION OF CONDITIONS 

UPON THE BOCC’S ORDER

The Court rejects POLK COUNTY's argument that a finding that portions of Condition One and Condition Two are inconsistent with the Comprehensive Plan undermines the Court’s finding that the Order in its entirety is consistent with the Comprehensive Plan. Only two conditions imposed by the BoCC were altered by the Court. Condition One and Condition Two were not excluded. The MIMS Project's footprint was substantially reduced and all thirty-one conditions remain imposed thereon (acknowledging Condition One and Condition Two are less restrictive).
POLK COUNTY provided no case law in support of its contention. The Court is not aware of any case law addressing this specific contention. However, the Court finds instructive analogous out-of-Florida case law. See LR&J Builders v. Zoning Bd. of the City of Ansonia, 2006 Conn. Super. LEXIS 1679 (2006) (The court severed an illegal condition from an otherwise valid and surviving variance that runs with the land. (citing Reid v. Zoning Board of Appeals, 670 A.2d 1271 (1996))); Renz v. Planning & Zoning Commission of town of Monroe, 1992 Conn. Super. LEXIS 3430 (1992) (Based on a previously stipulated agreement and the law, the plaintiff excavator argued that forty-three of seventy-eight conditions of his special permit were improper. The court voided or modified several conditions but otherwise the special permit remained valid.). 

Therefore, it is ORDERED AND ADJUDGED, pursuant to the Court’s findings and statutory and case law above, as follows: 

1. MIMS,’ T. MIMS CORP., MIMS/ALAFIA, LLC, MIMS INVESTMENT, LLC, and 
NICHOLS RANCH, LLC, Second Amended Complaint against POLK COUNTY, FLA., 
a political subdivision of the State of Fla., is hereby GRANTED in part and DENIED 
in part as follows:


A.
Count I, Consistency with the Comprehensive Plan pursuant to Fla. Stat. 




sec. 163.3215 (2013), is hereby GRANTED in part and DENIED in part as 



follows:

1) As to Condition One, the recycling percentage mandate itself 

is inconsistent with the Comprehensive Plan. All other aspects of Condition One, including the recycling reporting requirements, remain in force.

2) Condition Two is inconsistent with the Comprehensive Plan to the extent 

it prohibits MIMS from placing contested ancillary uses on the adjacent 941-acre tract which is designated PM. MIMS is entitled to place the contested ancillary uses; specifically storm water runoff, retention ponds, composting, plant nurseries, and soil storage and removal for on-site use, onto the adjacent 941-acre tract. 

3) All other aspects of Condition Two, including prohibition of C&D and 

Class III landfills on the 941-acre tract, remain in force. 

4) As to all other aspects of the Order and all other contested Conditions 
contained therein, the Court finds the Order to be consistent with the 
Comprehensive Plan. 



B.
Count II, the substantive due process claim, is hereby DENIED. 



C.
Counts III and IV, the equal protection claims, are hereby DENIED.

D. SUSAN MCDUFFIE's, et al, Complaint against POLK COUNTY and MIMS is hereby DENIED. 

E. All standing objections asserted at trial by any party are overruled.

F. The Court reserves jurisdiction to award costs and attorney’s fees, if applicable. 

G. The Court reserves jurisdiction of the subject matter and of the Parties for such other purposes as may be necessary and proper. 

DONE AND ORDERED in Bartow, Polk County, Florida, on this 15th day of October, 2013. 

_/S/ Mark H. Hofstad, Circuit Judge___________

MARK H. HOFSTAD, Circuit Judge

Cc:
Taylor E. Davidson, Esquire at tdavidson@ddblaw.com ; nparada@ddblaw.com
Robert L. Rocke, Esquire at rrocke@rmslegal.com; rvalles@rmslegal.com 

Robert J. Stanz, Esquire at jstanz@stanzlaw.com 

Michael Hooker, Esquire at hooker@phelps.com; guy.mcconnell@phelps.com 

Richard E. Davis, Esquire at rdavis@richarddavispa.com 

Robin Gibson, Esquire at r.gibson@gibsonlawfirm299.com; c.daly@gibsonlawfirm299.com 

Gregory T. Stewart, Esquire at gstewart@ngnlaw.com; hstokley@ngn-tally.com 

Michael Craig, Esquire at MichaelCraig@polk-county.net 

Janet A. McDonald, Esquire at janmcdonald@polk-county.net

A. Brent Geohagan, Esquire at abrent@geohaganlaw.com
EXHIBIT “A”

GLOSSARY OF TERMS

800-acre tract- 800 acres of the MIMS Project with an Institutional-2 land use designation
941-acre tract- 941 acres of the MIMS Project with a PM land use designation
Applications- MIMS’ conditional use application, comprehensive plan amendment application, and a sub-district map amendment application for the MIMS Project
BoCC- Polk County Board of County Commissioners
C&D- Construction and Demolition (e.g. C&D landfill)
Comprehensive Plan- Polk County Comprehensive Plan
LDC- Polk County Land Development Code
MCDUFFIE- Plaintiffs SUSAN MCDUFFIE, et al., local residents opposed to the MIMS Project
MIMS- Plaintiffs T. MIMS CORP., MIMS/ALAFIA, LLC, MIMS INVESTMENT, LLC, and NICHOLS RANCH, LLC
MIMS Project- MIMS’ prospective private solid waste facility on 1741 acres near Mulberry, Florida, comprising a Class I landfill, Class III landfill, C&D landfill, extensive recycling facilities and MRFs, and various ancillary uses
MRFs- material recovery facilities
NCLF- POLK COUNTY’s public solid waste facility, North Central Landfill, Polk County, Florida

Order- The BoCC’s Order Partially Approving and Partially Denying CPA 10A-03, 09D-04, and CU 09-17 which permitted the MIMS Project with conditions  
PC- Polk County Planning Commission
PM- phosphate mining land use designation under the LDC
POLK COUNTY- Defendant POLK COUNTY, FLA., a political subdivision of the State of Fla.
Staff- POLK COUNTY’s Long Range Planning Division Staff
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